
August 31, 2026

RE: Opposition to New York S.1728-A / A.6804-A: Indefinite Closure of Guardianship 
Court Records

The Association of Professional Genealogists (APG) is concerned that S.1728-A/A.6804-A, 
which restricts access to records of Article 81 guardianship proceedings, may also close 
historical court records that the Legislature did not intend to make confidential. Modern 
Article 81 cases can contain sensitive information about living incapacitated persons, and APG 
recognizes the need to protect that information. The problem is the bill’s retroactive language 
and its possible effect on records created long before Article 81 existed.

Article 81 took effect on April 1, 1993, replacing former Articles 77 and 78 of the Mental 
Hygiene Law. Article 78, however, did not create the committee system in 1973. It continued a 
much older statutory system for appointing committees to manage the affairs of persons 
adjudicated incompetent. Proceedings and fiduciary relationships created under those 
predecessor statutes could survive later re-codifications.

The bill materials do not clearly account for that history. The operative language amends Mental 
Hygiene Law § 81.14 and applies to “any and all past, present and future proceedings held 
pursuant to article 81.” The Legislature’s official summary, however, describes the bill as 
applying to proceedings under “articles 77, 78 and 81.” Although the legislative summary is not 
itself statutory text, it can influence how an ambiguous statute is interpreted. More immediately, 
clerks and archivists responsible for administering the new restriction may reasonably rely on the 
Legislature’s own description of the bill. A custodian confronted with an official summary 
expressly identifying Articles 77 and 78 has every reason to withhold an older file rather than 
risk disclosing a record later deemed confidential.

The transition to Article 81 adds another complication. Existing committees and conservatorships 
did not simply disappear in 1993. The transition provisions provided that certain proceedings 
begun under the former statutes would thereafter be governed by Article 81, and courts have 
applied Article 81 to matters originating under those statutes. See Matter of Elefant, 164 Misc. 
2d 265 (Sup. Ct. N.Y. Cnty. 1995).

A continuing Article 81 matter can therefore contain records far older than Article 81 itself. 
Consider a New Yorker born in 1895 who was adjudicated incompetent and placed under a 
committee at age 21 in 1916 and remained under that arrangement for most of his or her life. 
That person could still have been alive when Article 81 took effect in 1993. If the matter later 
came within the Article 81 framework, the court file could contain records dating back nearly 
eighty years. The bill does not clearly say what happens to those records once the proceeding 
becomes governed by Article 81.



More importantly, many historical proceedings never reached Article 81 at all. A committee or 
conservatorship proceeding may have ended decades before April 1, 1993. The official 
summary’s reference to former Articles 77 and 78 creates uncertainty about whether those 
completed historical proceedings could nevertheless be swept into the new restriction. Even if a 
court would ultimately conclude that they are outside the statute, researchers should not have to 
obtain a court order to resolve an ambiguity in the bill itself.

New York also maintains separate guardianship regimes under Articles 17 and 17-A of the 
Surrogate’s Court Procedure Act. Those proceedings are not governed by Article 81 and are 
subject to their own access rules. The Legislature should be equally clear about the boundary 
between Article 81 and the statutory systems that preceded it.

Historical committee, incompetency, and conservatorship files can be important sources for 
genealogists, historians, and families. They may document family relationships, property, 
residences, institutionalization, and other facts unavailable elsewhere. APG is not asking the 
State to open records that were already sealed or confidential under other law. We ask that this 
legislation not create new restrictions on historical records beyond what is necessary to 
accomplish its stated purpose.

At a minimum, the bill should make clear that its new restriction applies only to proceedings that 
were at some point governed by Article 81. A proceeding that ended before April 1, 1993 and 
never became subject to Article 81 should remain permanently outside the new restriction. Its 
records should continue to be governed by whatever access law otherwise applies to them.

APG would also urge the Legislature to provide an endpoint for the Article 81 restriction. The 
sponsor’s justification focuses on protecting incapacitated people from identity theft, financial 
exploitation, and misuse of sensitive personal information. Those concerns are strongest while 
the person is living. Once the incapacitated person has died, there is no reason for the Article 81 
confidentiality rule itself to operate as a permanent archival seal. Accordingly, records of an 
Article 81 proceeding should cease to be categorically restricted upon the death of the 
incapacitated person or person alleged to be incapacitated. At that point, the records should 
return to the ordinary rules governing access to court records. Any material independently sealed 
or confidential under another provision of law would remain protected.

We suggest language along these lines:

“Nothing in this act shall restrict access to records of any proceeding that terminated prior 
to April 1, 1993 and was not thereafter governed by article 81 of the mental hygiene law. 
Access to such records shall remain governed by the law otherwise applicable to them.

The restrictions imposed by this section shall cease upon the death of the incapacitated 
person or person alleged to be incapacitated, after which access to the records of the 
proceeding shall be governed by otherwise applicable law.

Nothing in this act shall require disclosure of any record or information otherwise sealed 
or confidential by law.”



These provisions would still allow the Legislature to protect living people whose affairs are 
governed by Article 81, including people whose proceedings began under an earlier statute and 
continued into the Article 81 era. They would also prevent the legislation from creating a new 
confidentiality rule for historical proceedings that never had any connection to Article 81, or a 
permanent seal that survives long after the person whose privacy is being protected has died.

Without those safeguards, the bill risks closing records far beyond the circumstances that 
prompted it. APG asks that these issues be addressed through a chapter amendment. If they 
cannot be resolved, we urge you to veto S.1728-A/A.6804-A.

Respectfully,

Patricia A. Seguine, President 
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